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Update on Public Law

Courts Making Revenue Law
By Michael G. Colantuono
Developments continue apace in the law of local government
revenues. The most significant development is the Supreme Court’s 4–3
decision in Department of Finance v. Commission on State Mandates.
Los Angeles County and cities within it brought test claims to the
Commission on State Mandates arguing requirements imposed by the
Regional Water Quality Control Board on a Clean Water Act permit for
the storm drain system were reimbursable mandates under 1979’s
Prop. 4, the Gann Limit Initiative. If so, the Legislature must fund local
governments’ costs or suspend the mandates. The Commission found
the requirements not to be compelled by federal law and therefore
mandates, although it also ruled local governments could fund some of
them by fees on private parties and denied reimbursement as to those.
The Department of Finance successfully overturned the Commission in
trial and appellate courts, but the Supreme Court agreed with the
Commission. Although storm water permits are required by federal law,
the federal government does not compel Regional Boards to impose any
particular conditions on permits. The Board’s exercise of discretion to
impose costly requirements was an unfunded mandate under Prop. 4.
The three recent Brown appointees to the Court dissented, arguing the
Commission was insufficiently deferential to the expertise of the
Regional Board as to the requirements of federal law.
This is very consequential for cities and counties given the very large,
unfunded costs of complying with current storm water permits.
Environmental advocates who won demanding permit requirements
from Regional Boards can be expected to seek to salvage those
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Welcome,
Laura Zagaroli
Laura joins CH&W’s advisory
practice group as an Of Counsel
attorney and will provide a full
range of advisory services to our
municipal clients around
California. Laura has more than
nine years’ experience in
municipal law, with particular
emphasis in land use, public
works, business regulations,
taxation, and real property
matters. She also has experience
in representing medical facilities
involving HIPAA privacy
requirements, malpractice
liability, and medical ethics.
Laura earned her law degree
at Southern Methodist University
in Dallas in 2006, where she was
a Dean’s Scholar and won the
2005 JW Moot Court
Competition. She also received
honors in law at University
College in Oxford, England. She
earned her Bachelor of Arts
degree at UC Berkeley,
graduating as valedictorian of
her class. Before law school,
Laura taught high school for
several years in Lafayette,
California. Welcome, Laura!

Revenue Law (cont.)
requirements despite this case. The long‐standing
and expensive battles about who should pay to clean
our storm water will continue.
The Supreme Court also granted review in
California Cannabis Coalition v. City of Upland, which
vacated a Court of Appeal decision that the limits on
taxes imposed by Prop. 218, such as the requirement
for 2/3 vote approval of special taxes, do not apply
to initiative measures. The Howard Jarvis Taxpayers
Association sought rehearing on behalf of the City
for free and succeeded in obtaining review. The case
is being briefed and should be decided in 2017.
Michael Colantuono of CH&W will collaborate on an
amicus brief for the League of California Cities.
Argument is scheduled for September in BIA v.
City of San Ramon, a San Francisco Court of Appeal
case involving a city‐wide Mello Roos district to fund
municipal services to new development. The BIA
argues that the statute requires Mello Roos taxes to
fund new services, not to supplement budgets for
existing services. A pre‐argument order of the Court
of Appeal asks the parties to argue statutory history
which might support the BIA’s view.
September will also bring argument of In Re TOT
Cases, the California Supreme Court’s review of San
Diego’s effort to collect its bed tax from on‐line
resellers of hotel stays like Priceline.com. Michael
Colantuono and Len Aslanian of CH&W wrote an
amicus brief for the League of Cities and the
California State Association of Counties in support of
San Diego in the case. Decisions are due 90 days
after argument.
Thus, more case law is coming soon. As always,
we will keep you posted!
For more information on this subject, contact
Michael at MColantuono@chwlaw.us or (530) 432‐
7357.
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Council Votes Protected
by Anti-SLAPP Statute
By Matthew T. Summers
In City of Montebello v. Vasquez, et al., the
California Supreme Court held City Councilmembers’
votes are protected by the anti‐SLAPP statute.
A strategic lawsuit against public participation
(“SLAPP”) was originally a developer’s defamation
suit against critics of development, using the cost of
litigation to silence opponents. In 1992, the
Legislature adopted Code of Civil Procedure § 425.16
to prevent such abusive litigation. A defendant may
file a special motion to strike to stay all discovery
and to obtain early dismissal of a case arising from
expressive activity that is not well grounded in fact
and law — a so‐called “anti‐SLAPP” motion.
Courts decide anti‐SLAPP motions in two steps.
First, a defendant must show the challenged conduct
arose in the exercise of constitutional free speech or
petition rights, defined broadly. If so, the plaintiff
must show she is likely to prevail on the merits. If
she can, the case proceeds; if not, it is dismissed and
the defendant is entitled to attorneys’ fees.
Montebello sued three former Council Members
and a former City Manager for alleged conflict‐of‐
interest violations in the award of a trash franchise.
The defendants filed an anti‐SLAPP motion,
contending their votes on the franchise were
constitutionally protected expressive activity.
Our Supreme Court agreed. The City argued that
voting by public officials is not protected by the First
Amendment, citing a recent U.S. Supreme Court
involving a conflict of interest dispute in Las Vegas,
Nevada Commission on Ethics v. Carrigan. The
California court held the anti‐SLAPP statute expressly
(continued on page 3)
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No Religious Defense to Marijuana Laws
By Gary B. Bell
In Oklevueha Native American Church of Hawaii,
Inc., et al. v. Lynch, et al., founder and church
president Michael Rex “Raging Bear” Mooney
defended his prosecution for possession and
distribution of cannabis, citing the federal Religious
Freedom Restoration Act (RFRA). Mooney and
church members claimed they “receive[d]
communion through cannabis in their religious
ceremonies and daily worship.” They also claimed to
“honor and embrace all entheogenic naturally
occurring substances, including Ayahuasca, Cannabis
(aka Rosa Maria and Santa Rosa), Iboga, Kava,
Psilocybin, San Pedro, Soma, Teonanacatyl, Tsi‐Ahga,
and many others.” However, they conceded
cannabis is a substitute for their primary
entheogenic sacrament, peyote.
A RFRA claim has two elements: (1) the activities
must be an “exercise of religion,” and (2) the
government action must “substantially burden” that
religious exercise. If a plaintiff establishes these, the
government must prove its challenged action
furthers a “compelling government interest” by “the
least restrictive means” — a difficult test.
The Ninth Circuit did not decide whether
cannabis use is an “exercise of religion.” Because
Mooney and church members conceded cannabis is
a substitute for peyote and their religion does not
mandate its use, the Court found their prosecution
for possession and distribution of cannabis could not
be a “substantial burden” on their religious exercise.
The Court left open the possibility of a future
RFRA claim by adherents to a religion that mandates
use of cannabis. Such a claim, if factually proven,
might prevent a federal prosecution for possession
and distribution of cannabis.
The proliferation of marijuana businesses in our
current regulatory environment has led to increasing
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efforts to enforce local and other restrictions on
those businesses. Religious claims sometimes arise
in defense of these cases. However, careful
prosecution can overcome most such claims as
research has yet to identify a bona fide religion that
compels marijuana consumption.
For more information on this subject, contact Gary at
GBell@chwlaw.us or (530) 208‐5346.

Votes Protected by
Anti-SLAPP Statute (cont.)
protects both constitutional free speech and petition
rights. Council Members’ votes and comments at
Council meetings are entitled to protection. The
Court remanded to lower courts to consider whether
the City can show likely success on the merits.
Justices Liu and Justice Krueger dissented, noting
the ruling’s chilling effect on enforcement of public‐
sector corruption laws. The majority rejected this
concern, explaining the ruling is not blanket
protection for legislators’ votes because plaintiffs
may proceed if they demonstrate a probability of
prevailing on the merits.
The case will complicate enforcement of conflict
of interest and corruption laws, but will ensure
protection for elected officials’ comments and votes
in local government meetings. The significance of its
holding will be clearer when lower courts determine
if Montebello can prove its conflict‐of‐interest
claims.
For more information on this subject, contact Matt
at MSummers@chwlaw.us or (213) 542‐5719.
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