S184580

IN THE SUPREME COURT

OF THE STATE OF CALIFORNIA.

HOMEBUILDERS ASSOCIATION OF TULARE/KINGS COUNTIES,
INC.,,

Plaintiff, Appellant and Petitioner
V.
CITY OF LEMOORE; LEMOORE CITY COUNCIL, et al.
Defendants and Respondents
After A Decision By The Court of Appeal,

Fifth Appellate District
Case No. I:057671

ANSWER TO PETITION FOR REVIEW OF HOME BUILDERS
ASSOCIATION OF TULARE/KINGS COUNTIES INC.

Daniel O, Jamison — No, 76880
DOWLING, AARON & KEELER
8080 North Palm Avenue

Third Floor

P.O. Box 28902

Fresno, California 93729-8002
Telephone: (559) 432-4500

Fax: 559) 432-4590

Attorney for Defendants/
Respondents, CITY OF
LEMOORE; LEMOORE CITY
COUNCIL IN ITS OFFICIAL
CAPACITY



TABLE QF CONTENTS

1. ISSUES PRESENTED FOR REVIEW ..o 1

IL STATEMENT OF THE CASE ..ot 1
A. The Colgan Report and Resolutions Nos. 2006-46, 2006-49,
200701 cocerririrrirereeeerrieeesrersee s st sinesesae s ns b sassanssb e bt e T e sR R 1
B. Procedure Before the City Council .......covivmvnniiiiniinnennnn. 8
C. Annual ACCOUNLNES......ociamenreerieniirinisiiis s isserse e 9
D. Relevant Additional Proceedings in the Trial Court........coccvinenen 9
E. Court of Appeal DECISION .vccvimrreecimsniiniinnnnieninccanenn. 11

I ARGUMENT ..ot ssaessssssssnceanesneons 12

A. Grounds for Supreme Court Review Are Not Present. ................. 12

1. Supreme Coutt Review Is Not Necessary to Secure
Uniformity of DecisSions ... o 12

a. The Opinion Does Not Conflict with Existing
Precedent on the Burden of Proof ... 12

b. The Opinion . Does Not Conflict With Existing
Precedent on the Standard of ReVIEW «.vvvvvvivveineeirecerreccnmenmermmeeenne 16

2. Review is Not Necessary to Settle An Important Question

a. The Opinion Below Correctly Interprets the MFA to
Allow General Identification of the Public Facilities for
Which the Fees Are Imposed. ... 20

b. The Opinion Below Correctly Determined HBA Had
Not Raised the Issue, and Hence No Question of Law Is
Present, But In All Events City Properly Determined that
There is a Reasonable Relationship Between New Residential
Development and the Need for the Community/ Recreational
Facilities Fee. ..o reereeeesearreesnresrennessrenennne 22



c. There is No Need to Settle Whether the Quimby Act
Preempts the Community/Recreation Impact Fee Because It
Clearly Does NOL. ...ooicmecreniiciisisinnisses e 24

B. If Review Were Granted, Which It Should Not Be, This Coutt
Should Also Address Whether the Court of Appeal was Required
to Uphold the East Side Fire Protection Fee Because the Record
Before City Did Not Authorize Use of that Fee to Reimburse the
General Fund and, Even If It Did, Such Reimbursement is
Permissible Under the MFA So Long as It Is Not Used for
General Revenue Purposes and Is Limited to Reimbursement for
an Advance or Loan from the General Fund that Was Needed to
Address the Impact of New Development. ........ooicieinininininnn, 26

CONCLUSION ....otticmeanminimmnrrerreniiesinstinsssrsssssesssssssesssssnessssssess s 27

il



TABLE OF AUTHORITIES

Cases
ABS Institute v. City of Lancaster, 24 Cal. App. 4th 285 (1994)................ 19
Apartment Association of Los Angeles County v. Cily of Los Angeles,

24 Cal. 4th 830 (2001) ceccvrrerrerrerereiesciisr i 17
Associated Home Builders v. Walnut Creek, 4 Cal, 3d 633 (1971)...... 22,24

Balch Enterprises, Inc. v. New Haven Unified School District, 219
Cal. App. 3d 783 (1990} et e ens 18,19

Beaumont Investors v. Beaumont-Cherry Valley Water Dist., 165
Cal. App. 3d 227 (1983)..cccvvuneee. erretirerreaah et s e rreeaneaane 12, 13, 14, 15, 16

Branciforte Heights, LLC v. City of Santa Cruz, 138 Cal. App. 4th
014 (2006) c.vecrrvrrvreeereersiiscceanimeriert s e e e 24,25

California Ass'n of Professional Scientists v. Department of Fish &
Game, 79 Cal. App. 4th 935 (2000)....ccoviiiviinrinman 15,16

California Hotel & Motel Ass'n v. Industrial Welfare Com., 25 Cal.
3d 200 (1979) cocrecrrerrrenreenennns heee e ererar v enae ettt a b e et rerrersenraneereane 17

Carlsbad Municipal Water Dist. v. QLC Corp., 2 Cal. App. 4th 479
(1992) 1 recririirireeieereeitsarsasesaesars s resseesssrebssassasa s sen s saesaras e b e s ts b reb e s e b e 26

City of Dublin v. County of Alameda, 14 Cal. App. 4th 264 (1993)14, 15, 21
City of Glendale v. Crescenta Mutual Water Co., 135 Cal. App. 2d

T84 (1955) 1eveeereerirecireenrarnerss s resssasassesseosnanssraaessn s snsabes s e b ensseannasanane 26
County of Casmalia Resources v. County of Santa Barbara, 195 Cal.

ADPP. 3d 827 (1987) eoeirecrrerrrcrrrerenscsiisesnisisssss s ebesra e seasssaens 26
Ehrlich v. City of Culver City, 12 Cal, 4th 854 (1996) ....ovveercnirnniiiinsinnns 22
Garrick Development Co. v. Hayward Unified School Dist., 3 Cal.

ADPP. 4th 320 (1992) ...rireinenrrerrrrcnre st ssesas e 14, 18, 20, 21
Howard Jarvis Taxpayers Ass'n v. County of Orange, 110 Cal. App.

At 1375 (2003} cneiireccreinnrerrresrrere et stasressasenssavasss 25
Knox v. City of Orland, 4 Cal, 4th 132 (1992) .o 14

i



Oildale Mutual Water Co. v. North of the River Municipal Water

Dist., 215 Cal, App. 3d 1628 (1989} crvvvrcricricinrinirrires e, 14
San Francisco Fire Fighters Local 798 v. City and County of San
Francisco, 38 Cal, 4th 653 (2000) ....corverrrreninnirrci i 18
San Remo Hotel L.P. v. City and County of San Francisco, 27 Cal.
Ath 643 (2002) c.vuriirrrirrreereereeeseaseesesisrien et s e s sty s saes 16
Santa Monica Beach, LTD. v. Superior Court, 19 Cal. 4th 952
(1999) ocovvreee e EO OO OPUPOORORRTOTOI 16
‘Shapell Industries v. Governing Board,
1 Cal. App. 4th 218 (1991 )ecrirircirecciiiisrrsne s erenns 16,17, 19
Silicon Valley Taxpayers' Association, Inc. v. Santa Clara County
Open Space Authority, 44 Cal, 4th 431 (2008} .coovvveniriiiiciiinenn, 17
Sinclair Paint Co. v. State Board of Equalization, 15 Cal. 4th 866
(1997) triviierrererreeneerereesecnecr s et s et s s bbb s e s ssb s sae b e 15, 16
Warmington Old Town Associates v. Tustin Unified School District,
101 Cal. App. 4th 840 (2002).....occvrvmervrmmrceiniiiieinirnnnneneas 16,17, 19
Statutes
California Constitution Article XIIT A, Section 4........ccorvevrecniirrenrnrennennns 12
California Constitution Article XITI D, Section 1.......ccccmvevvrvvninrnnnrsncnnnes 17
Code of Civil Procedure section 1085 ...ccovvvvimvivrrrrrerrircinineinsecenioonnns 18, 19
Code of Civil Procedure section 1094.5 ....oovcvvvircemecivcrniinnenne, 18
Government Code section S0070 .. e 12,13, 14
Government Code SECHOM 65403 1u.vvreurereeesrcconreereersiresessesessssessessssassesses 20
Government Code section 66000 ..........ccceeeeiirrrcrnrrcn i 20, 24
Government Code section 66001 ..., 15,20, 21
Government Code section 66001(a) ...ccvvirrrerirnrermeninineinns 8,20
Government Code SECtOn 66002 ..vvveerrrevreerssmeeresoeesssesssissseses 20,22, 24

Government Code _section (001010 SO U 15

iv



Government Code section 66006 .........cc.comiirecirrninvenenns e 15,21

Government Code section 66006(b)(1)....ccoincnvnninniininnnannenn. 9,21,27
Government Code section 66006(D}2)...vvcrvaiiriiiiiineninises 9
Government Code section 66016.......... etrrete et resarr e et s b en 18
Government Code Section 66017 ..., 18
Government Code SECtion 66019 ........ovrmmmreimemsinimssismssssnssssssssssesssans 18
Government Code section 66024 .................................................... 10, 13, 15
Government Code section 66477 ......ccovirvimmriiciinme . 24,25
Government Code section 66477(a)(2) .cccoccomrmimmmmmnimnviiieimniner e, 3
Government Code section 66477(a)3)..ocoiimvvninninieinannennens 24,25
| Govcrhment Code sections 66000 € SEG. ....ocvevrevimmimmnmnniisrann. 1,22
Lemoore City Code section 8-10-2...veeeerecrnccnnernees it 21
Lemoore City Code section 8-10-3 ..., 22



L
ISSUES PRESENTED FOR REVIEW

The Opinion of the Court of Appeal states well the law and
public policy of the State of California as expressed in the Mitigation Fee
Act ("MFA") at California Government Code sections 66000 et seq. (all
statutory references are to the California Government Code uniess
otherwise indicated). Homebuilders Association of Tulare/Kings Counties,
Inc's ("HBA") Petition for Review should therefore be denied. If]
however, Review were granted, which it should not be, the City of
Lemoore and the Lemoore City Council in its Official Capacity
(collectively, "City") would request review of the following additional
issues:

I. Was the Court of Appeal required to uphold the East
Side Fire Protection Fee because the record before the City Council, read as
a whole, did not authorize the use of that fee to reimburse the general fund?

2. Even if, arguendo, City did authorize use of the East
Side Fire Protection Fee for reimbursement of the general fund, is such
reimbursement permissible under the MFA as long as it is not used for
general revenue purposes and is limited to reimbursement for an advance or
loan from the general fund that was made to address the impact of new
development?

IL
STATEMENT OF THE CASE

A. The Colgan Report and_Resolutions Nos. 2006-46, 2006-49,
2007-01

The impact fees that HBA raises were adopted as follows:



Facility Type Resolution or Date Adopted
Ordinance No.

Police 2006-46 12/05/2006
Park Land Acquisition (Non- | 2006-46 12/05/2006
Quimby)

General Municipal Facilities 2006-49 12/19/2006
Community/Recreational 2007-01 01/16/2007
Facilities

(CT Vol.5, 1433:26-1434:15; CT Vol. 5, 1477:10-12, CT Vol. S,.1487:15-
17; CT Vol, 5, 1453:20-23, CT Vol. 5, 1468:7-9; CT Vol. 6, 1527:2-5; CT
Vol. 6, 1536:24-27; CT Vol. 6, 1559:20-25. Trial Ex. A, Bates pp. 00288-
00293; 00386-00390; 00453-00456.)

The record that was before the City Council and before the
trial court shows the following. On or about December 6, 2005, City
engaged Colgan Consulting Corporation and Joseph Colgan (collectively,
"Colgan") to do a development impact fee study and prepare a report on the
study. (CT Vol. 5, 1434:23-25, CT Vol. 5, 1454:10-14, CT Vol 5,
1468:25-28, CT Vol. 5, 1478:7-10, CT Vol. 5, 1488:10-13; CT Vol. 6,
1527:20-23; CT Vol. 6, 1537:17-20; CT Vol. 6, 1560:14-17; Trial Ex. A,
Bates pp. 00036-00042) Joseph Colgan was well-qualified for the
engagement. (CT Vol. 5, 1435:3-10, CT Vol. 5, 1478:10-18; CT Vol. 5,
1488:13-21; CT Vol. 5, 1454:14-22; CT Vol. 5, 1469:2-10; CT Vol. 6,
1528:2-10; CT Vol. 6, 1537:21-28; CT Vol. 6, 1560:17-25; Trial Ex. A,
Bates pp. 00005-00006.)

In the course of the study and in the report ("Colgan Report"),

Colgan determined that the land available for future development in the



City had the potential for an increase of 80% of the developed acreage, a
59% increase in populaﬁon from 23,388 to 41,300 once the undeveloped
land was fully developed, and a 241% increase in employment. (CT Vol. 5,
1438:3-7; CT Vol. 5, 1481:2-7; CT Vol. 5, 1491:2-7; CT Vol. 5, 1457:2-7;
CT Vol. 5, 1471:5-10; CT Vol. 6, 1530:5-10; CT Vol. 6, 1540:2-7; CT
Vol. 6, 1564:2-7; Trial Ex. A, Bates pp. 00074-00075; 00089; 00166-
00167; 00181; 00404-00405.) Colgan's estimates of Lemoore's 2006
population of 23,388 and projected "buildout” population of 41,300 were
based on an estimate from the California Department of Finance. (Trial
Ex. A, Bates p. 00181.) Relying on the Kings County Association of
Government travel demand model, Colgan determined what the number of
units of development per acre of undeveloped land will be by development
type, finding that there will be 3.5 units of development per acre for single
family residential. (Trial Ex. A, Bates pp. 00093-00096; 00185-00188.)
Colgan then determined the number of units to be expected in the future for
cach development type by multiplying the number of units per acre by the
number of undeveloped acres, (CT Vol. 5, 1438:8-11, CT Vol. 5, 1481:8-
11; CT Vol. §, 1491:8-11; CT Vol. S, 1457:8-11; CT Vol 5, 1471:11-14,
CT Vol. 6, 1530:11-15; CT Vol. 6, 1540:8-11; CT Vol. 6, 1564:8-11; Trial -
Ex. A, Bates pp. 00093-00097; 00185-00189.) In accordance with the
rebuttable presumption set forth in Government Code section 66477(a)(2),
he used the 2000 federal census to determine that a single family residential
unit would have a population of 3.21 (2.56 for multi-family residential
unit), and relied on the Kings County Association of Governments travel
demand model to determine the number of employees per acre for other
types ofdcvélopment. (CT Vol. 5, 1438:12-17; CT Vol. 5, 1457:12-17; CT
Vol. 5, 1471:15-20; CT Vol. 5, 1481:12-17, CT Vol. 5, 1491:12-17; CT



Vol. 6, 1530:15-20; CT Vol. 6, 1540:12-17; CT Vol. 6, 1564:12-17; Trial
Ex. A, Bates pp. 00092-00093; 00.1 84-00185.)

For the Police Impact Fee, Colgan sought to determine the
appropriate fee per unit of new development that would allow the City to
maintain its current level of service, measured by calls for service, for
facilities, vehicles, and equipment as the City grows. (CT Vol. 5, 1442:2-6;
CT Vol. 5, 1481:17-21; CT Vol. 5, 1491:17-21; Trial Ex. A, Bates
pp. 00105; 00197) The Colgan Study found that the existing police
headquarters building was nearing capacity and additional space would be
needcd to accommodate the expansion of the department as the City grows.
(CT Vol. 5, 1442:6-18, CT Vol. 5, 1482:6-7; CT Vol. 5, 1492:5-7; Trial
Ex. A, Bates pp. 00106; 00198.) Space is available on the existing site to
accommodate future expansion and a substation is planned for the City
west of Highway 41. (CT Vol. 5, 1442:6-18, CT Vol. 5, 1482:7-9; CT
Vol. 5, 1492:7-9; CT Vol. 5, 1492:15-19; Trial Ex. A, Bates pp. 00106;
00198.) Colgan used a random sample of 2005 police calls classified by
development type and the number of existing units per development type to
arrive at the average police calls per existing unit of development type.
(CT Vol. 5, 1442:19-23, CT Vol. 5, 1482:15-18; CT Vol. 5, 1492:15-19;
Trial Ex. A, Bates pp. 00106; 00198.) Colgan then used the estimated
replacement cost of existing facilities and assets divided by the total
n.umber of service calls to arrive at an average cost per call. (CT Vol. 5,
1442:24-27; CT Vol. 5, 1482:19-22, CT Vol. 5, 1492:20-23; Trial Ex. A,
Bates pp. 00106-00107; 00198-00199.) To arrive at the cost per unit of
development type, Colgan multiplied the calls per unit of development type
times the cost per call. (CT Vol. 5, 1443:2-5, CT Vol. 5, 1482:23-26; CT
Vol. 5, 1492:24-27; Trial Ex. A, Bates pp. 00107; 00199.) The total



revenue that would be generated by the new fees was then calculated by
multiplying anticipated future units by development type times the cost per
unit and then adding up the results obtained for each development type.
(CT Vol. 5, 1443:6-10, CT Vol. 5, 1483:2-6; CT Vol. 5, 1493:2-7; Trial
Ex. A, Bates pp. 00108; 00200.)

The Non-Quimby Park Land Acquisition Fee is to be applied
only to residential development that is not subject to the Quimby Act. (CT
Vol, 5, 1443:16-20, CT Vol. 5, 1499:17-20; Trial Ex. A, Bates pp. 00109;
00201.) For this fee, Colgan used the Quimby sanctioned ratio of 5 acres
per 1000 in population to determine that approximately 87 acres of
additional park land would be needed to serve the projected additional
17,400 in future residents. (CT Vol. 5, 1445:16-21, Trial Ex. A, Bates
pp. 00112; 00204.) Based on a recent appraisal, $80,000 per acre was
determined to be the acquisition cost per acre. (CT Vol. 5, 1444:21-26, CT
Vol. 5, 1500:21-25; CT Vol. 6, 1520:21-25; Trial Ex. A, Bétes pp. 00113;
00114; 00205, 00206.) Using the acres per capita, Colgan determined the
cost per capité. (CT Vol. 5, 1445:2-6, CT Vol. 6, 1501:2-6; CT Vol. 6,
1521:2-6; Trial Ex. A, Bates pp. 00113; 00205.) The cost per capita was
then multiplied times the population per unit of residential development
type to arrive at the Park Land Acquisition fee. (CT Vol. 5, 1445:6-11, CT
Vol. 6, 1501:6-11; CT Vol. 6, 1521:6-11; Trial Ex. A, Bates pp. 00113;
00114; 00205, 00206.)

Colgan determined that there should be two separate fees for
Fire Protection because Highway 41 creates a barrier that limits access to
the west side from existing east side fire stations. (CT Vol. 5, 1438:17-22;
CT Vol. 5, 1459:11-14; CT Vol. 5, 1473:11-14; Trial Ex. A, Bates
pp. 00190; 00410.) Colgan allocated the replacement cost for existing fire



stations, apparatus and vehicles on the east side to each increment of new
cast side development type, in order to arrive at the share of that cost that
new development by development type should pay. (CT Vol. 5, 1439:2-10,
CT Vol. 5, 1458:6-10; CT Vol. 5, 1472:6-10; Trial Ex. A, Bates pp. 00190,
00410; 00192; 00412; 00194; 00414.) In order to determine the per capita
cost of fire protection facilities, a weighted functional population of
residents and employees was used of 1.0 residential and 0.8 employee
population, (CT Vol. 5, 1439:10-15, CT Vol. 5, 1458:10-15; CT Vol. 5,
1472:11-14; Trial Ex. A, Bates pp. 00194; 00414.) The 0.8 employee
- weighting accounts for the reduced demand on City services that employees
who are in the City for a limited period of time would have. (CT Vol. 5,
1439:10-15, CT Vol. 5, 1458:10-15; CT Vol. 5, 1472:10-15; CT Vol. 4,
965, 968; Trial Ex. A, Bates pp. 00191, 00194, 00411, 00414.) The per
capita cost was then multiplied times the number of persons per unit of
development type to arrive at the development fee. (CT Vol. 5, 1439:10-
15; CT Vol. 5, 1458:12-15; CT Vol. 5, 1472:12-15; Trial Ex. A, Bates
pp. 00194; 00414.)

For the Municipal Facilities Fee, Colgan valued the existing
City Hall, Community Development Building, Municipal Complex, general
government vehicles, and general City equipment at $8,057,201 based on a
2006 insurance appraisal. (CT Vol. 5, 1448:2-8, CT Vol. 6, 1531:7-12, CT
Vol. 6, 1541:2-8; Trial Ex. A, Bates p. 00319.) As with the Fire Protection
Impact fees, Colgan used a methodology that determined facility needs
related to each unit of new development based on the existing relationship
between municipal facility costs and a weighted functional population of
residents and employees. (CT Vol. 5, 1447:23-27, CT Vol. 6, 1531:2-6; CT
Vol. 6, 1540:23-27; Trial Ex. A, Bates pp. 00134; 00226; 00318.) Colgan



arrived at an average cost per capita by dividing the existing facilities cost
by the 2006 weighted functional population and this per capita cost was
then multiplied times the functional population per unit of applicable
development type. (CT Vol. 5, 1448:16-21, CT Vol. 6, 1531:20-26; CT
Vol. 6, 1541:16-21; Trial Ex. A, Bates pp. 00136; 00137; 00228; 00229;
00321.) |

For the Community/Recreational Facilities Fee, Colgan
determined that the City had invested $5,477,160 in existing city-wide
recreational facilities, including the Civic Auditorium, the Youth Plaza
Skate Park, the Teen Center/Veterans Hall, the Train Depot Complex, and
the Golf Course. (CT Vol. 5, 1446:11-16; Trial Ex. A, Bates pp. 00310;
00418.) Potential future such facilities include a Municipal Aquatic Center,
a Municipal Gymnasium and Fitness Center, and a Naval Air Museum.
(CT Vol. 5, 1447:8-16; Trial Ex. A, Bates pp. 00310; 00418.) Colgan
concluded that these types of facilities serve the residential population and
therefore limited the Community/Recreational Facilities Fee to residential
new development. (CT Vol. 5, 1446:2-10; Trial Ex. A, Bates pp. 10016;
00208; 00309; 00417.) The cost per capita of the existing community
recreational facilities was then determined by dividing $5,477,160 by the
existing population. (CT Vol. 5, 1446:11-16; CT Vol. 5, 1448:16-21; Trial
Ex. A, Bates pp. 00310; 00418.) Then that cost per capita was multiplied
times the population per unit of development type to arrive at the fee per
wnit. (CT Vol. 5, 1446:17-20; Trial Ex. A, Bates pp. 00311; 00419.)
Colgan determined that the combined cost of the Municipal Aquatic Center,
the Municipal Gymnasium and Fitness Center and Naval Air Museum
would exceed $5 million, which was considerably more than the projected

revenue of $3,244,325 that the Community/Recreational Facilities Fee was



expected to raise (Trial Ex. A, Bates pp. 00310-00311; 00418-00419), and
which is approximately 59% of the estimated combined value of the Civic
Auditorium, the Youth Plaza Skate Park, the Teen Center/Veterans Hall,
the Train Depot Complex, and the Golf Course. (Trial Ex. A, Bates
pp. 00310-00311; 00418-00419.)

B. Procedure Before the City Council

Based on the Colgan Report, City held public hearings on
the adoption of, among others, the impact fees above referenced, adopted
those fees and adopted its Quimby Ordinance and Park Land Dedication
In-Lieu Fee. (CT Vol. 5, 1435:11-23; CT Vol. 5, 1479:2-15; CT Vol. 5, '
1489:2-15; CT Vol. 5, 1455:2-15; CT Vol. 5, 1469:11-23; CT Vol. 6,
1528:11-23; CT Vol. 6, 1538:2-15; Trial Ex. A, Bates pp. 00153; 00156-
00163; 00251-00253; 00254-00258; 00259-00287; 00288-00293; 00339-
00344; 00345-00347; 00348-00354; 00355-00385; 00386-00390; 00391-
00392; 00443-00444; 00445-00447; 00448-00452; 00453-00456; 00435-
00442; 00461-00464; 00465-00471; 00475-00478; 00479-00480.) HBA
was given all required notices and attended informal meetings with City
staff its President and CEO also spoke at public hearings. (CT Vol 5,
1435:11-24; CT Vol. 5, 1479:2-15; CT Vol. 5, 1489:2-15; CT Vol. 5,
1455:2-15; CT Vol. 5,. 1469:11-23; CT Vol. 6, 1528:11-23; CT Vol. 6,
1538:2-15; Trial Ex. A, Bates pp. 00153; 00154-00155; 00156, 00259-
00287; 00338; 00339-0340; 00345-00385; 00391-00392; 00396-00397;
00481-00493; 00494-00505; 00506; 00517-00528.) Each of Resolutions
2006-46, 2006-49, and 2007-01 adopted and incorporated by reference
the Colgan Report and made all findings required by Government Code
section 66001(a). (CT Vol. 5, 1479:19-22, CT Vol. 5, 1489:19-22; CT



Vol. 5, 1455:20-22; CT Vol. 5, 1470:2-5; CT Vol. 6, 1529:2-5; CT Vol.
6, 1538:19-22; Trial Ex. A, Bates pp. 00288-00294; 00386-00390;
00453-00456; 00479-00408.)

C. Annual Accountings

In accordance with section 66006(b)(2), for both Fiscal Years
2006 and 2007, City made available to the public the information required
by section 66006(b)(1) and reviewed that information at the City Council’s
next regularly scheduled meeting. (CT Vol. 5, 1436:2-12, CT Vol. 6,
1561:15-25; CT Vol. 6, 1569:2-7; Trial Ex. A, Bates pp. 060327; 00338,
00346; 00351-00352; 00481-00535.) Tor Fiscal Year 20006, the
information for each fee fund included a brief description of the type of fee
in the fund; referenced the amount of the fee; reported the beginning and
ending balance of the fund, including the amount collected and interest
earned; showed the disposition of the funds with adequate detail to
determine the percentage cost of public improvements fof which sufficient
funds had been collected; addressed whether there were incomplete public
improvements for which sufficient funds had been collected; identified
interfund transfers or loans made from the fund; and disclosed that no
refunds had been made. See, e.g., CT Vol. 4, 1101-1111; Trial Ex. A,
Bates pp. 00329; 00330. For Fiscal Year 2007, City added even more
detail to the annual information report. (Trial Ex. A, Bates pp. 00517-
00528.)
D. Relevant Additional Proceedings in the Trial Court

HBA filed its original petition on April 4, 2007. (CT Vol. 1,
001.) On July 2, 2007, City demurred to the first amended

petition/complaint on several grounds, including that since HBA’s action



put at issue whether the development fees were a special tax, HBA was
required to, but had not complied with the requirements of section 66024 to
establish that the fees had been directly imposed on it as a condition of
project approval and to request documentation from City before initiating
the action. (CT Vol. 1, 213:11-15, 277:-278:9.) The demurrer was
overruled without prejudice, but City’s accompanying motion to strike was
granted in part, with leave to amend, to strike from the first amended
petition/complaint allegations that the fees were special taxes and proceeds
of taxes, were excessive as such, and violated the California Constitution as
such. (CT Vol. 2, 373-376.) HBA clected not to amend, thereby removing
these constitutional issues from the case. (CT Vol. 7, 2080:2-5.) HBA
raised no other constitutional issues and proceeded solely on its claims that
City has not complied with the MFA. (RT, 53: 18-24, 156: 11-15; HBA’s
Opening Brief in Court of Appeal, p. 10.)

As here pertinent, on August 13, 2008, the trial court granted
City summary adjudication of HBA's first and second causes of action
(mandamus and declaratory relief regarding the East Side Fire Protection
Impact Fees); third and fourth causes of action (Police Impact Fees);
seventh and eighth causes of action (Municipal Facilities Impact Fees), and
eleventh cause of action (mandamus regarding collection and
administration of impact fees). The trial court denied summary
adjudication of the fifth and sixth causes of action pertaining to the Park
Land Acquisition and Community/Recreational Impact Fees, determining
as here relevant that trial was necessary on whether the Quimby Act
preempted the Community/Recreation Fees. (CT Vol. 6, 1613:15-1615:1.)
Having denied summary adjudication of these causes of action, summary

adjudication of the twelfth cause of action seeking injunctive relief was not

10



granted. (CT Vol. 6, 1620:8-13.)

E. Court of Appeal Decision

The Court of Appeal in a published decision held that City
only bore the burden of producing evidence showing that City had
considered all relevant factors, demonsirated a rational connection between
those factors, the choices made, and the purposes of the MFA, and had not
acted arbitrarily. The Court of Appeal rejected the “substantial evidence”
standard of review. The Court of Appeal upheld identification of the public
facility by class or category, the standard-based method of calculating the
fee, and use of the fee for the capital cost of equipment, vehicles and refuse
containers. The Court of Appeal held that Quimby did not preempt the
Park Land Acquisition fee, which did not apply to subdivisions, and did not
preempt the Community/Recreational Facilities Fee because that fee was
for City-wide, not neighborhood recreational facilities. Because HBA did
not raise the issue, the Court of Appeal did not address whether the latter
fee was sufficiently tied to a burden caused by new development. The
Court of Appeal upheld all of the fees save the East Side Fire Protection
Fee, stating that the MFA did not authorize use of that fee to reimburse the
general fund for prior expenditures on the east side. The Court of Appeal
also held that City's impact fee collection and administration practices
complied with the MFA. |

City filed a Petition for Rehearing in the Court of Appeal on
the reversal of the trial court's judgment that the East Side Fire Protection
Impact Fee was lawful, noting that the Court of Appeal overlooked that the
entire record before City showed that City did not authorize use of the East

Side Fire Protection Impact Fee to reimburse the general fund for general
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revenue purposes. HBA also filed a Petition for Rehearing., The Court of
Appeal denied both Petitions for Rehearing,

HI.
ARGUMENT

A, Grounds for Supreme Court Review Are Not Present.

I. Supreme Court Review Is Not Necessary to Secure
Uniformity of Decisions

a. The Opinion Does Not Conflict with Existing
Precedent on the Burden of Proof

HBA erroncously asserts that the Opinion of the Court of
Appeal conflicts with existing precedent on the burden of proof, There is
no need to secure uniformity of decision on the burden of proof for seven
reasons. First, the Court of Appeal correctly distinguished Beaumont
Investors v. Beaumont-Cherry Valley Water Dist., 165 Cal. App. 3d 227
(1983), in that the district in Beaqumont Investors failed to develop and
provide the court with any record from which costs reasonably related to
the development could be determined. Here, there was an extensive record
before the City and before the trial court from which the necessaty
determinations could be made. The Court of Appeal noted that Beaumont
Investors was not presented with the question as to which party has the
burden of proof when such a record is presented and "conflated” the burden
of producing evidence with the burden of proof to the extent Beaumont
Investors addressed an issue that was not before that Court.

Second, Beaumont Investors is distinguishable because, in
1983, it addressed whether the facilities fees there involved violated Cal.
Const. art. XIII A, section 4, or was permissible under the legislative

exemption to section 4 in section 50076 for fees that are not levied for
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general revenue purposes and which do not exceed the reasonable cost of
providing the service or regulatory activity for which the fees are charged.
Beaumont Investors placed the "burden of proof” on the district because the
district sought to come within a statutory exception to the constitutional
prohibition in Proposition 13. Beaumont Investors, 165 Cal. App. 3d at
235-236. HBA's allegations that any of the challenged fees violated the
California Constitution were expressly abandoned when HBA elected not
to amend after the trial court granted City's motion to strike HBA's
constitutional claims.

Third, Beaumont Investors predated the MFA by many years.
Unlike the case at bench, that Court did not have occasion to address any of
the provisions of the MFA, Were the same question to arise before the
Beaumont Investors Court today, it would reach a different result that is
consistent with the Court of Appeal decision below based on section 66024,
Scction 66024, added in 1990, expressly states that in an action where it is
claimed that a development fee is a special tax within the meaning of
section 50076, the City only has "the burden of producing evidence to
establish that the development fee does not exceed the cost of the service,
facility, or rcgulatory activity for which it is imposed." See section
66024(a). That this statute expressly places only a burden of production on
the City was no doubt a factor in HBA's decision not to try to amend its
Petition/Complaint because the statute undercuts HBA's contention City
bears the burden of proof, Assuming, arguendo, that Beaumont Investors
had not confused evidentiary concepts in a way that otherwise distinguishes
that case from the case at bench, Beaumoni Investors has been superseded
by section 66024 on the issue of the burden of proof. There is, thus, no

conflict between the decision below and Beaumont Investors.,
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Fourth, a second basis for Beaumont . Investors'
characterization of the district's burden as a "burden of proof” was to insure
governmental compliance with section 50076. The court was concerned
that placing the "burden of proof" on the taxpayer would give the
government incentive not to make a record. This concern, however, again
predates the MFA's requfrements for notice, public meetings and a record
of legislative findings. The record before the City was extensive and
complied with the MFA. The Supreme Court has recognized that the
concern expressed in Beaumont Investors dissipates when, as here, statutes
allow ample opportunity for public réview and vetting of the basis for the
fees before they are adopted.. See, Knox v. City of Orland, 4 Cal, 4th 132,
147, note 21 (1992).

| Fifth, other Courts of Appeal have interpreted Beaumont
Investors to place the burden of production of evidence, not the burden of
proof, on the public agency in support of its determination that fees will not
exceed the reasonable cost of the service to be provided. See, e.g., City of
Dublin v. County of Alameda, 14 Cal. App. 4th 264, 281-282 (1993) (citing
Beaumont Investors and Garrick Development Co. v. Hayward Unified
School Dist., 3 Cal. App. 4th 320 (1992), for the proposition that "when a
fee-for-services ordinance or resolution is challenged as a special tax, the
burden is on the local agency to produce evidence in support of its
determination that those fees will not exceed the reasonable cost of the
service"). The Court of Appeal decision below is consistent with prior law
as expressed in City of Dublin and Garrick Development Co.

Sixth, Oildale Mutual Water Co. v. North of the River
Municipal Water Dist., 215 Cal. App. 3d 1628 (1989), is inapposite

because, like Beaumont Invesiors, it did not address the burden of
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production as stated in section 66024 of the MFA nor the other
requirements of the MFA. |

Seventh, HBA has failed to distinguish between the
regulatory fees involved in cases like Sinclair Paint Co. v. State Board of
Equalization, 15 Cal. 4th 866 (1997), and California Ass'n of Professional
Scientists v. Department of Fish & Game, 19 Cal. App. 4th 935 (2000), and
development impact fees under the MFA. Regulatory fees are often not
easily correlated to a specific, ascertainable cost and are valid despite the
absence of any perceived benefit accruing to the fee payers. California
Ass'n of Professional Scientists, 79 Cal. App. 4th at 945, 950. Impact Fees,
in contrast, are subject to specific record-making requirements on these
subjects. See, e.g., Sections 66001, 660035, 66006.

Although California Ass'n of Professional Scientists cites
Beaumont Investors for the proposition the government "bears the burden
of proof," the California Ass'n of Professional Scientists Court also quotes
the statement in City of Dublin v. County of Alameda at 14 Cal. App. 4th
282 that courts look to "a varicty of evidence in determining whether the
agency has satisfied that burden." City of Dublin, as noted above, expressly
referred to "that burden” as the burden of producing evidence, not the
burden of proof. While Sinclair Paint Co. stated that for a regulatory fee
“‘the government should prove (1) the estimated costs of the service or
regulatory activity, and (2) the basis for determining the manner in which
costs were apportioned, so that charges allocated to a payor bear a fair and
reasonable relationship to the payor's burdens on or benefits from the
regulatory activity’” (15 Cal. 4th at 878, citations omitted), Sinclair Paint
does not describe this as a "burden of proof." The Sinclair Paint Court in

fact notes at page 877 that persons challenging fees have the burden of
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establishing invalidity." Sinclair Paint Co. thus trefers to the agency's
~ burden to produce evidence establishing estimated costs and establishing
the basis for its allocation of costs.

There is no conflict between the Opinion of the Court of
Appeal below and the cases upon which HBA relies because HBA's cases
are either readily distinguishable, outright inapposite, or in fact support that
City bore only a burden of producing evidence. To the extent that
Beaumont Investors and California Assm of Professional Scientists
improperly confuse the burden of producing evidence with the burden of
proof and are, like the latter case, internally inconsistent on the subject, the
Opinion below clearly states for the benefit of the entire State what the
burden is under the MFA. The Opinion should therefore stand as the law of
the State and Review should be denied.

b. The Opinion Does Not Conflict With Existing
Precedent on the Standard of Review

The Opinion correctly cites San Remo Hotel L.P. v. City and
County of San Francisco, 27 Cal. 4th 643, 671 (2002), for the general rule
of judicial deference for legislatively adopted impact fees. (Slip Op., p. 3.)
Warmington Old Town Associates v. Tustin Unified School Disrrfcr, 101
Cal. App. 4th 840 (2002), adopted at pages 861-862 the relevant standard
of review from Shapell Industries v. Governing Board, 1 Cal. App. 4th 218
(1991), as follows:

"A court will uphold the agency action unless the

' Even where the impact fees are alleged to be unconstitutional takings,
which allegations have not been made here, HBA would bear "the burden
of proving that the regulation ‘constitutes an arbitrary regulation of property
rights." Santa Monica Beach, LTD. v. Superior Court, 19 Cal. 4th 952,
966 (1999) (citations omitted).
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action is arbitrary, capricious, or lacking in
~ evidentiary support. A court must ensure that an

agency has adequately considered all relevant

factors, and has demonstrated a rational

connection between those factors, the choice

made, and the purposes of the enabling statute'
1 Cal App. 4th at 232. This statement of the standard of review requires a
reasonable relationship, both in purpose and amount, for the challenged
‘impact fees.”

Silicon Valley Taxpayers' Association, Inc. v. Santa Clara
County Open Space Authority, 44 Cal. 4th 431 (2008), is inapposite.
Silicon Valley Taxpayer's Association involved a challenge based on
Proposition 218 to an assessment proposed by an assessment district,
Proposition 218 expressly excepted existing laws relating to the imposition
of development fees. See Cal. Const. art, XIII D, section 1. The MFA was
and is such an existing law. See also, Apartment Association of Los

Angeles County v. City of Los Angeles, 24 Cal. 4th 8.30, 839 (2001) (noting
that the Legislative Analyst's analysis for the November 1996 ballot

% Shapell Industries comments that in any particular case, the degree of
judicial scrutiny is "perhaps” not susceptible of precise formulation, but lies
somewhere on a "continuum." Shapell Industries, supra, at 232. Shapell
Industries cites footnote 30 of California Hotel & Motel Ass'n v. Industrial
Welfare Com., 25 Cal. 3d 200, 212-213 (1979), but the word "continuum"
does not appear in that footnote describing the distinct standards of review
from least stringent to most stringent. The word, "continuum," does not
mean that the applicable standard of review is greater than the standard
enunciated later in Shapell Industries at 232 and adopted as quoted above in
Warmington Old Town Associates. Irrespective whether reference to a
"continuum" has legal significance, Shapell Industries noted that the
applicable standard lay toward the "end of the continuum," where the focus
is on “the reasonableness of the agency's action as a whole" and then
proceeded to adopt the standard used in Warmington Old Town Associates.
At 232,
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pamphlet for Proposition 218 stated development fees were excluded from
the constraints of the Proposition).

The case at bench concerns only traditional mandamus under
California Code of Civil Procedure {"CCP") section 1085. Before the
"substantial evidence" standard of review in CCP section 1094.5 can apply,
there must be a final administrative order or decision "made as the result of
a proceeding in which by law a hearing is required to be given, evidence is
required to be taken, and discretion in the determination of facts is vested in
the inferior tribunal, corporation, board, or officer...." CCp
section 1094.5(a). Here, these predicates for section 1094.5 to apply are
not present. First, Government Code section 66017(a) states that an action
adopting a fee for an “entitlement to use” shall be in accordance with the
"notice and public hearing” procedures specified in section 66016. The
procedures of section 66016(a) do not require a "heating,” but only notice
and a public "meeting.," To the extent that the use of the term "public
hearing" in section 66017(a) appears to conflict with the term, "meeting" in
section 66016(a), the Legislature's intent is clear from the later adoption of
section 66019(a)(b), which is plain that there is to be notice of the time and
place of a "meeting” when a new or increased fee is to be enacted.

Furthermore, nowhere in these statutes does it appear that
City was required to take evidence within the meaning of CCP
section 1094.5. The mere fact that the agency is required to make certain
determinations does not render the action adjudicatory.  Garrick
Development Co. v. Hayward Unified School District, 3 Cal. App. 4th 320,
328 (1992); San Francisco Fire Fighters Local 798 v. City and County of
San Francisco, 38 Cal. 4th 653, 670 (2006); Balch Enterprises, Inc. v. New
Haven Unified School District, 219 Cal. App. 3d 783, 792 (1990)
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("Procedural or evidentiary requirements drawn from analogy to judicial
proceedings would appear peculiarly in appropriate here.") The challenged
resolutions reflect the required quasi-legislative findings. (CT 1062-1068,
1160-1164; Trial Ex. A 288-293, 453-456, 465-471, 479-480.) The
question here was whether the City's findings are lawful under the standard
of review enunciated in Shapell Industries and Warmington Old Town,
which the Opinion of the Court of Appeal has properly found (with the
exception of the East Side Fire Protection Impact Fee) they were. HBA has
always acknowledged that this is a CCP section 1085 case (CT 236,
2083:20-26).

The Opinion below does not conflict with Balch Enterprises,
Inc., supra, nor with ABS Institute v. City of Lancaster, 24 Cal. App. 4th
285 (1994). Neither of these cases construed the standard of review under
the MFA. HBA erroneously seeks to undermine the judicial deference that
is rooted in the doctrine of the separation of powers by having some ill-
defined, but more stringent quasi-judicial "substantial evidence" standard of
review imposed on City. The Warmington Old Town standard quoted
above and adopted by the Opinion fully addresses the Court's limited role to
insure that local public agencies act rationally. Imposition of a more
stringent "substantial evidence" standard of review is, as Balch Enterprises,
Inc., points out, "peculiarly inappropriate” for quasi-legislative findings of
the type here involved.

The Court of Appeal correctly determined the standard of
review under the MFA and its Opinion does not conflict with existing

relevant precedent.
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2. Review is Not Necessary to Settle An Important Question
of Law

a. The Opinion Below Correctly Interprets the MFA
to Allow General Identification of the Public
~ Facilities for Which the Fees Are Imposed.

Section 66001 (a) (1) and (2) require City to identify the

purpose of the fee and the use to which the fee will be put. If the use is
financing public facilities, the facilities shall be identified. The facilities
"may, but need not," be identified by reference to a specific capital
improvement plan as specified in section 65403 or 66002. Section
66001(a)(2). Alternatively, they may be identified in applicable general or
specific plans or in other public documents. Section 66001(a)(2). "Public
facilities” are defined as "public improvements, public services, and
community amenities." Section 66000(d). In Garrick Dev. Co. v. Hayward
Unified School Dist, supra, residential developers contended school
facility fees exceeded the reasonable cost of the facilities because projected
costs were not based on projected project costs for specific new school
facilities. In approving a fee per square foot of new development calculated
from a projection of the total amount of new housing, a projection of the
estimated number of new students it would generate, and the estimated cost
of new school facilities for that number of new students, the Garrick Court
stated at 332:

"Evidence of this sort meets case ' law

requirements without the need to show specific

construction plans. The statute’s goal is to ensure

a reasonable relationship between the fees to be

charged and the estimated cost of services, and

the data here show that facilities fees of $1.50 a

square foot will generate only half of the new

school construction costs attributable to new

residential development. In other words, the

amount of the fee coines nowhere near exceeding

the costs.... Subdivisions (c) through (e) of
section 66001 require collected fees be kept
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segregated {rom other funds; unexpended fees are

accounted for yearly; if a use for them cannot be

shown, they are refunded pro rata with interest.

With that ongoing mechanism in place to guard

against unjustified fee retention, there is not

reason to think that the Legislature meant to

require school boards to make a concrete

showing of all projected construction when

initially adopting a resolution. The resolution

might be in effect for decades. We cannot

imagine the Legislature wanting a board to have

decades of concrete plans in hand." (Internal

citations omitted; emphasis original.)

Accord, City of Dublin v. County of Alameda, supra, 14 Cal. App. 4th
at 283 (concrete plans not required).

As the Court in Garrick points out, the Legislature cannot be
presumed to have imposed an impractical requirement upon the adoption of
a resolution that may be in effect for many years. Section 66006(a)
requires fees to be deposited with other fees for the public improvement in
a separate facilities account and requires those fees to be expended "only
for the purpose" for which the fee was originally collected. In annual
accountings, section 66006 (b)}(1)(A) requires a brief description of the
"type" of fee in the account or fund, while section 66006 (b)(1)(E) requires
"identification of each public improvement on which fees were expended"
(emphasis added). Section 66006(b) requires other specifics as to how the
fees have been used and will be used. The Legislature intended the
accounting mechanisms of section 66006(a)(b) and 66001(d){e) to ensure
proper use of the fees. HBA's contention that City could not properly
collect and administer the fees without "project-based" identification of
public facilities when the fees were adopted is contrary to the express
language of the MI'A and without merit.

Lemoore City Code section 8-10-2 does not require more

specificity in identifying the public facilities than does the MFA. City
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Code section 8-10-3 expressly states that impact fee resolutions "shall be
adopted in accordance with the provisions of Chapter 5 of division 1 of
Title 7 of the California Government Code (commencing with section

66000)." Trial Ex. D, Ex. C thereto.

b. The Opinion_Below Correctly Determined HBA
Had Not Raised the Issue, and Hence No Question
of Law Is Present, But In All Events City Properly
Determined _that  There is a  Reasonable
Relationship Between New Residential
Development and the Need for the Community/
Recreational Facilities Fee.

The Court of Appeal correctly observed that the crux of
[BA's appeal is its contention that there must be project-based
identification of the public facilities when an impact fee is adopted. The
Court of Appeal also correctly determined HBA did not raise the separate
issue whether the need for the public facilities that were identified for the
Community/Recreational Facilities Fee, to wit, a Naval Air Museum, a
Municipal Aquatic Center, and a Municipal Gymnasium and Fitness
Center, was reasonably related to new residential development. (Slip Op.,
p. 10, n. 2.) Even if, arguendo, HBA had raised the issue, it is and was
lawful for City to determine that there is a reasonable relationship between
new residential development and the need for the Community/Recreation
Fee. |

There is no doubt as to City's authority to impose impact fees
for park and recreation purposes, Ehrlich v. City of Culver City, 12 Cal. 4th
854, 882 (1996); Associated Home Builders v. Walnut Creek, 4 Cal. 3d 633
(1971); section 66002(c)7). The record documents that "The City's plan
is not to duplicate existing facilities as the City grows, but rather to

increase the variety of recreational opportunities available to all residents
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of the City.," (Trial Ex. A, p.417.) The inclusion of the optional
recreation element as part of the General Plan reflects City's
commitment as a matter of policy and priority to parks and recreation for
its citizens. (Trial Ex. D, Exhibit A thereto, pp. 221-222.) City
expressly finds in Resolution No. 2007-01 that "new development in the
City will generate additional demands on public facilities throughout the
City, and will contribute to the impact upon public facilities" and "that
the establishment and imposition of development impact fees is
necessary and proper to pay for the cost of development of community
and recreation facilities in and for the City of Lemoore at this time."
(Trial Ex. A, p. 454.)

These findings reflect that City determined that existing city-
wide recreational facilities are adequate for the existing population but new
residents will create a need for additional facilities to serve the entire
population. Under the applicable standard of review, it would violate the
scparation of powers for the Court to substitute its own judgment as to what
.recreational facilities will be needed for new population. Unless if is
patently unreasonable, that judgment is committed to the legislative body
and the political process. HBA has wholly failed to carry its burden of
proof under the applicable standard of review that City's determination was
unreasonable. It is logical and reasonable to expect that new residential
development will add to the demand for these types of facilities, facilities -
which City has determined are a matter of priority for the general health
and welfare of its citizens.

The use of these new facilities by the entire City does not
vitiate the reasonable relationship between the need for these facilities and

new residential development. New municipal facilities to serve the
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